Public Procurement Law of Mongolia 



INTRODUCTION

1. As Mongolia is in the process of transforming its economy from one that was centrally planned to one that is market-based; the number of projects to be financed from different sources is increasing. There is therefore a pressing need to develop legislation, regulations and procedures to govern public sector procurement that is compatible with the market economy. In November 1997, the Government requested ADB to provide technical assistance to establish such legislation, regulations and procedures. After implementation arrangements were completed, technical assistance started in February 1999. The Procurement Law is a result of this effort. Each aspect of the law and procedures was finalized following discussion and agreement of key personnel in all relevant Ministries through a Steering Committee and a number of special working groups. 

2. At present, procurement and contracting regulations are based on a very brief Joint Order created by the Ministry of Finance (MOF) and Ministry of Infrastructure Development (MID) in 1997, while all works are being implemented by line Ministries/Agencies based on vague and outdated regulations. This results in inefficiency and ineffectiveness in the procurement process, patterns of abuse, and the failure of the public purchaser to obtain adequate value in return for the expenditure of public funds. The transition to a market economy involves fundamental change in the role of Government. In the case of procurement, it implies a move away from the policy of internal resource allocation to a position in which the Government and its agents purchase works, supplies and services from the open market. The move from central planning to further implies a decentralization of the procurement function such that each Ministry and each of its departments as well as regional and local authorities will be responsible for their own procurement. 

3. The lack of adequate legislation, regulations and procedures for procurement and contracting of goods, civil works and related services and turnkey projects by the public sector is a major constraint to the timely implementation of projects. Although in the case of externally financed projects, the guidelines of the lending agencies concerned are used for procurement, the absence of comprehensive and transparent regulations, combined with inadequate delegation of decision-making authority among Government agencies, leads to cumbersome approval procedures that contribute to delays in project implementation. 

4. The aims of the legislation, rules and regulations are to bring transparency, efficiency and effectiveness to public sector procurement, streamline Government approval procedures, improve efficiency in resource mobilization, expedite project implementation and help improve project quality. The procurement rules and regulations will assist all the ministries and executing agencies in carrying out their functions to monitor, control and supervise public sector procurement and project implementation. 

5. To achieve these aims the Government requires procurement legislation and guidelines (PLG), to include: (i) procurement and contracting of goods, civil works, services and turnkey projects, (ii) preparation of related standard bidding and contracting documents, (iii) guidelines on the use of consultants and establishment of a national contractor registration and classification system. 

6. PLG will help all the Ministries and executing agencies to: (i) monitor procurement and implementation procedures, (ii) provide advice and guidance on procurement and implementation issues, including procedures for prequalification of contractors, bidding, bid evaluation and award of contracts. 

7. Furthermore, the Procurement Law may help to remedy disadvantages that stem from the fact that inadequate procurement legislation at the national level creates obstacles to international trade, a significant amount of which is linked to procurement. Disparities among and uncertainty about national legal regimes governing procurement may contribute to limiting the extent to which Governments can access the competitive price and quality benefits available through procurement on an international basis. At the same time, the ability and willingness of suppliers and contractors to sell to Mongolia may be restricted by the inadequate or different state of national procurement legislation. 
PURPOSE OF THIS GUIDE

8. In preparing and finalizing the Procurement Law, the MOF was alert that the Procurement Law would be a more effective tool for Procuring Entities if background and explanatory information would be provided to executive branches of Governments and to the Parliament to assist them in using the Procurement Law. 

9. The information presented in the Guide is intended to explain why the provisions in the Procurement Law have been included as essential minimum features of a modem procurement law designed to achieve the objectives set forth in the Purpose to the Procurement Law. Such information will assist in exercising the options provided for in the Procurement Law. For example, options have been included on issues such as methods of procurement other than tendering for exceptional cases in the case of goods or works, or, in the case of services, methods other than the principal method for procurement of services; and the form of and remedies available under review procedures. Furthermore, taking into account that the Procurement Law is a "framework" law providing only a minimum skeleton of essential provisions and envisaging the issuance of procurement regulations, the Guide identifies and discusses possible areas to be addressed by regulation rather than by statute. 
MAIN FEATURES OF THE PROCUREMENT LAW 

A. Objectives 

10. The objectives of the Procurement Law, which -include maximizing competition, according fair treatment to suppliers and contractors bidding to do Government work, and enhancing transparency and objectivity, are essential for fostering economy and efficiency in procurement and for curbing abuses. With the procedures prescribed in the Procurement Law incorporated in its national legislation, Mongolia may create an environment in which the public is assured that the Government purchaser is likely to spend public funds with responsibility and accountability and thus to obtain fair value, and an environment in which parties offering to sell to the Government are confident of obtaining fair treatment. 

B. Scope of the Procurement Law
11. The Procurement Law is designed to be applicable to the procurement of goods, works and services. Within that basic scope of application, the objectives of the Procurement Law are best served by the widest possible application of the Procurement Law. Thus, although there is provision made in the Procurement Law for exclusion of defense and security related procurement, as well as other sectors that might be indicated by the Government in the law or its implementing procurement regulations. In order to facilitate the widest possible application of the Procurement Law, it is provided in Article 2.7 that, even in the excluded sectors, it is possible, at the discretion of the Government, to apply the Procurement Law. It is also important to note that Articles 2.5 and 4.2 gives deference to the international obligations of Mongolia at the intergovernmental level. It provides that such international obligations (e.g., loan or grant agreements with multilateral and bilateral aid agencies containing specific procedural requirements for the funds involved; procurement directives of regional economic integration groupings) prevail over the Procurement Law to the extent of any inconsistent requirements. 

12. The Procurement Law sets forth procedures to be used by procuring entities in selecting the supplier or contractor with whom to enter into a given procurement contract. The Procurement Law is not meant to address the contract performance or implementation phase. Accordingly, one will not find in the Procurement Law provisions on issues arising in the contract implementation phase, issues such as contract administration, resolution of performance disputes or contract termination. The Government would have to ensure that adequate laws and structures are available to deal with the implementation phase of the procurement process. 

13. To take account of certain differences between the procurement of goods and works and the procurement of services, the Procurement Law sets forth in Chapter Five a set of procedures especially designed for the procurement of services. The main differences arise from the fact that, unlike the procurement of goods and works, procurement of services typically involves the supply of an intangible object whose quality and exact content may be difficult to quantify. The precise quality of the consulting services provided may be largely dependent on the skill and expertise of the consultants. Thus, unlike procurement of goods and works where price is the predominant criterion in the evaluation process, the price of services is often not considered as important a criterion in the evaluation and selection process as the quality and competence of the consultants. Chapter Five is intended to provide procedures that reflect these differences. 

C. A "framework" law to be supplemented by procurement regulations
14. The Procurement Law is intended to provide the essential procedures and principles for conducting procurement proceedings in the various types of circumstances likely to be encountered by procuring entities. However, it is a "framework" law that does not itself set forth all the rules and regulations that may be necessary to implement those procedures in Mongolia. Accordingly, the Procurement Law envisages the issuance of "procurement guidelines" to fill in the procedural details for procedures authorized by the Procurement Law and to take account of the specific, possibly changing circumstances at play in Mongolia, without compromising the objectives of the Procurement Law. 

15. It should be noted that the procurement proceedings in the Procurement Law, beyond raising matters of procedure to be addressed in the implementing procurement guidelines, might raise certain legal questions the answers to which will not necessarily be found in the Procurement Law, but rather in other bodies of law. Such other bodies of law include, the Constitution, the Civil law, and other legislative acts issued in conformity with them. 

D. Procurement methods in the Procurement Law
16. The Procurement Law presents several procurement methods to enable the procuring entity to deal with the varying circumstances that it might encounter. This enables the Government to aim for as broad an application of the Procurement Law as possible. As the rule for normal circumstances in procurement of goods or works, the Procurement Law mandates the use of open tendering, the method of procurement widely recognized as generally most effective in promoting competition, economy and efficiency in procurement, as well as the other objectives set forth in the law. For normal circumstances in the procurement of services, the Procurement Law prescribes the use of the "combined evaluation method" (Chapter Five), where in addition to the quality evaluation, the prices offered will also be taken into consideration according to a scoring method set out in advance in the request for proposals. For the exceptional circumstances in which tendering is not appropriate or feasible for procurement of goods or works, the Procurement Law offers alternative methods of procurement; it also does so for the circumstances in which resort to the "combined evaluation method" for procurement of services is not appropriate or feasible. 
Open tendering

17. Some of the key features of tendering as provided for in the Procurement Law include: as a general rule, unrestricted solicitation of participation by suppliers or contractors: comprehensive description and specification in solicitation documents of the goods, works or service's to be procured, thus providing a common basis on which suppliers and contractors are to prepare their tenders; full disclosure to suppliers or contractors of the criteria to be used in evaluating and comparing tenders and in selecting the successful tender (i.e., price alone, or a combination of price and some other technical or economic criteria); strict prohibition against negotiations between the procuring entity and suppliers or contractors as to the substance of their tenders; public opening of tenders at the deadline for submission of tenders; and disclosure of any formalities required for entry into force of the procurement contract. 
Two-stage tendering

18. For cases in the procurement of goods and works in which it is not feasible for the procuring entity to formulate specifications to the degree of precision or finality required for tendering proceedings, Article 8, the Procurement Law offers option for two-stage tendering to be adopted. In the two stage method bidders are first invited to submit their technical proposals including discussions and clarifications between the procuring entity and the tenderers. Upon the conclusion of that first stage, the procuring entity finalizes the specifications and, on the basis of those specifications, in the second stage, following approval by the Tender Committee, conducts a regular tendering proceeding subject to the rules set forth in Chapter Eight of the Procurement Law. The main purpose is to provide the procuring entity with an opportunity to negotiate with suppliers and contractors with a view to settling upon technical specifications and contractual terms. 
Limited tendering

19. For two types of exceptional cases, the Procurement Law offers limited tendering which encompasses two procedures selected tendering and comparison. Selected tendering method of procurement differs from tendering only in that it permits the procuring entity to extend the invitation to tender to a limited number of suppliers or contractors. These are the case of technically complex or specialized goods, works or services available from only a limited number of suppliers and the case of procurement of such a low value that economy and efficiency is served by restricting the number of tenders that would have to be considered by the procuring entity. For cases of low-value procurement of standardized goods or services, the Procurement Law offers the comparison method, which involves a simplified, accelerated procedure fitting the relatively low value involved. Under this method, the procuring entity solicits quotations from a small number of suppliers and selects the lowest-priced, responsive offer. Lastly, for exceptional circumstances such as urgency due to catastrophic events and the availability of goods, works or services from only one supplier or contractor, the Procurement Law offers direct contracting. 
Procurement of services

20. The "combined evaluation method" for procurement of services (Chapter Five) is the method of procurement to be used in typical circumstances in the procurement of services, Chapter Five contains procedures that promote competition, objectivity and transparency, while taking account of the predominant weight accorded to the qualifications and expertise of the service providers in the evaluation process. The main features of this method for procurement of services include, for example, short-listing of qualified consultants as the general rule, and pre-disclosure in the request for proposals of the criteria for evaluation of proposals and pre-, disclosure of the selection procedure, among the three options available, to be used in the selection process. The first selection procedure (Article 26) provides a method by which the procuring entity in addition to evaluating the technical aspects of the proposal, will also take into account the cost of the services of the acceptable bids. A quality/price evaluation is then made as defined in the request for proposals. The bidder achieving the highest overall score is then selected for award of contract. According to the second selection procedure, which is set forth in Article 27, the procuring entity selects the proposal that is technical the best. 

E. Qualifications of suppliers and contractors
21. The Procurement Law includes provisions designed to ensure that the suppliers and contractors with whom the procuring entity contracts are qualified to perform the procurement contracts awarded to them and that create a procedural climate conducive to fairness and participation by qualified suppliers and contractors in procurement proceedings. Chapter Six, in addition to requiring that, no matter which method of procurement is utilized, suppliers and contractors must be qualified in order to enter into a procurement contract, specifies the criteria and procedures that the procuring entity may use to assess the qualifications of suppliers and contractors, requires the pre-disclosure to suppliers and contractors of the criteria to be used for the evaluation of their qualifications, and requires the application of the same criteria to all suppliers or contractors participating in the procurement proceedings. While those provisions aim at equal treatment and prevention of arbitrariness, the procuring entity is afforded sufficient flexibility to determine the exact extent to which it is appropriate to examine qualifications in a given procurement proceeding. In addition to those basic provisions on qualifications, the Procurement Law provides procedures for prequalification of suppliers and contractors at early stages of procurement proceedings, as well as on reconfirmation at later stages of the qualifications of suppliers and contractors that had been pre-qualified. In addition the Procurement Law Articles 32-34 provide for a general registration system for contractors and suppliers. Enrollment on a register constitutes a presumption of overall suitability. Registers are under the law always transparent, publicized and open to new suppliers at all times, including foreign bidders. Registration is, furthermore, limited to the qualification criteria set out. The draft is explicit on the possibility of nonregistered suppliers participating in a competition. Registration is merely an presumption of overall" suitability and not determinant of selection since the government, in any large contract, is explicitly permitted to carry out a further qualification and, where appropriate, post-qualification. A non-registered supplier simply has to demonstrate ability to meet the qualification criteria in order to participate and is in no way excluded this provides the safeguard against the miss-use of formal registration requirements as a means to minimize competition or to favour certain categories of bidders. 
F. Provisions on international participation in procurement proceedings
22. To promote international trade, and with the notion underlying the Procurement Law that the wider the degree of competition the better the value received for expenditures from the public purse, the Procurement Law Article 4 provides that, as a general rule, that exclusion of foreign tenderers shall not be permitted for works contracts whose value exceed Tg 100 million and goods contracts whose value exceeds Tg 50 million. In the contexts of open tender proceedings for goods and works and the combined evaluation method for procurement of services, that general rule is given effect by a number of procedures designed, for example, to ensure that invitations to tender or to submit proposals and invitations to prequalify are issued in such a manner that they will reach and be understood by an international audience of suppliers and contractors. 

23. Procurement Law Article 4(5) provides for the use of the technique referred to as the "level of preference" in favour of goods of Mongolian origin. By way of this technique, the Procurement Law provides Mongolia with a mechanism for balancing the objectives of international participation in procurement proceedings and fostering - national industrial capacity, without resorting to purely domestic procurement. Where two or more tenders are equivalent in light of the evaluation criteria set out in Article 39, preference shall be given to the tender containing goods of Mongolian origin provided the price difference does not exceed 5%. It allows the procuring entity to favour local suppliers and contractors that are capable of approaching internationally competitive prices, and it does so without simply excluding foreign competition. 
G. Prior-approval requirement for use of exceptional procedures
24. The Procurement Law provides that certain important actions and decisions by the procuring entity, in particular those involving the use of exceptional procedures (e.g., use of a procurement method other than open tendering for the procurement of goods and works or, in the case of procurement of services, a method other than the combined evaluation method), should be subject to prior approval by the Tender Committee established in accordance with the provisions of Chapter Seven. The advantage of a prior-approval system is that it fosters the detection of errors and problems before certain actions and final decisions are taken. 

H. Review procedures
25. An important safeguard of proper adherence to procurement rules is that suppliers and contractors have the right to seek review of actions by the procuring entity in violation of those rules. Such a review process, which is set forth in Chapter Seven, helps to make the Procurement Law to an important degree self-policing and self-enforcing, since it provides an avenue for review to suppliers and contractors, who have a natural interest in monitoring compliance by procuring entities with the provisions of the Procurement Law. 

26. The Procurement Law Chapter Nine, establishes that suppliers and contractors have a right to seek review and provides an adequate opportunity and effective procedures for review sought by any tenderer who, in consequence of breach, suffers or risks suffering loss or damage. In the first instance, that review is to be sought from the Tender Committee itself, in particular where the procurement contract is yet to be awarded. That initial step has been included so as to facilitate economy and efficiency, since in many cases, in particular prior to the awarding of the procurement contract, the procuring entity may be quite willing to correct procedural errors, of which it may even not have been aware. The Procurement Law also provides for review by higher administrative organs of Government. Finally, the Procurement Law affirms the right to Judicial review. 

27. In order to strike a workable balance between, on the one hand, the need to preserve the rights of suppliers and contractors and the integrity of the procurement process and, on the other hand, the need to limit disruption of the procurement process, Chapter Nine includes a number of restrictions on the review procedures that it establishes. These include: limitation of the right to review under the Procurement Law to suppliers and contractors; time limits for filing of applications for review and for disposition of cases, including any suspension of the procurement proceedings that may apply at the level of administrative review; exclusion from the review procedures of a number of decisions that are left to the discretion of the procuring entity and that do not directly involve questions of the fairness of treatment accorded suppliers and contractors (e.g., selection of a method of procurement). 

I. Record requirement
28. One of the principal mechanisms for promoting adherence to the procedures set forth in the Procurement Law and for facilitating the accountability of the procuring entity to supervisory bodies in Government, to suppliers and contractors, and to the public at large is the requirement set forth in Article 36.7 that the procuring entity maintain a record of the key decisions and actions taken by the procuring entity during the course of the procurement proceedings. 
J. Other provisions
29. The Procurement Law also includes a variety of other provisions designed to support the objectives and procedures of the Procurement Law. These include provisions on: guidelines relating to procurement; fon-n of communications between the procuring entity and suppliers and contractors; documentary evidence provided by suppliers and contractors concerning their qualifications; public notification of procurement-contract awards; mandatory rejection of a tender or offer in case of improper inducements from suppliers and contractors; manner of formulating specifications for goods or works to be procured; language of documents for solicitation of tenders, proposals, offers or quotations; procedures to be followed in the various procurement methods available under the Procurement Law (e.g., for tendering proceedings: provision on contents of solicitation documents tender securities; opening of tenders; examination, evaluation and comparison of tenders; rejection of all tenders; and entry into force of the procurement contract). 
K. Proper administrative structure for implementation of the Procurement Law
30. The Procurement Law sets forth only the procedures to be followed in selecting the supplier or contractor with whom the contract will be concluded. The proper institutional structures and human resources necessary to operate and administer the type of procurement procedures for in the Procurement Law has to be provided.3 1. In addition to designating the organ or authority to perform the approval function referred to above in Paragraph 25, it is desirable to provide for the overall supervision of and control over procurement to which the Procurement Law applies. This function may be vested in a single organ or authority (e.g., either under Ministry of Finance or under State Audit Board). The functions might include, for example, some or all of those mentioned here: 

a. Supervising overall implementation of procurement law and regulations. 

This may include, for example, issuance of procurement regulations, monitoring implementation of the procurement law and regulations, making recommendations for their improvement, and issuing interpretations of those laws.

b. Rationalization and standardization of procurement and of procurement practices. 

This may include, for example, co-ordination of procurement by procuring entities, and preparing standardized procurement documents, specifications and conditions of contract.

c. Monitoring procurement and the functioning of the procurement law and regulations from the standpoint of broader Government policies. 

This may include, for example, examining the impact of procurement on the national economy, rendering advice on the effect of particular procurement on prices and other economic factors, and verifying that a particular procurement falls within the programs and policies of the Government.

d. Training of procurement officers. 

The organ or authority could also be responsible for training the procurement officers and other civil servants involved in operating the procurement system.

e. National contractors/suppliers/consultants registration and classification system. 

This may include issuance of registration procedures and update and maintenance of such registers.

31. The organ or authority to exercise administrative and control functions in Mongolia and the precise functions that the organ or authority is to exercise, will depend, on the governmental, administrative and legal systems in the State. The system of administrative control over procurement should be structured with the objectives of economy and efficiency in mind, since systems that are excessively costly or burdensome either to the procuring entity or to participants in procurement proceedings, or that result in undue delays in procurement, will be counterproductive. In addition, excessive control over decision-making by officials who carry out the procurement proceedings could in some cases stifle their ability to act effectively. 

32. It may be noted that a variety of the institutional, staff development and training, policy issues affecting public procurement, improving public procurement system will require attention soon after the Procurement Law is enacted. 

L. Assistance from MOF
33. Further information concerning the Procurement Law, the Guide, and Procurem6nt Guidelines, may be obtained from the MOF at the address below. 

Ministry of Finance 
Khudaldaani Gudamj 4a 
Government Building No. 5 
Ulaanbaatar, Mongolia. 
Attention:  Head Fiscal Policy Department. 

